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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  22 
[FRL-4099-8] 

RiN  2060-AD20 

Rules  Of  Practice  Governing  the 
Administrative  Assessment  of  Civil 
Penalties  Under  the  Clean  Air  Act 

AQENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  EPA  today  is  publishing  a 
final  rule  to  establish  procedures  for  the 
administrative  assessment  of  civil 
penalties  under  sections  113(d)(1)  and 
205(c)  of  the  Clean  Air  Act  (CAA),  42 
U.S.C.  7413(d)(1)  and  7524(c),  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549.  The  rule  provides  that  EPA’s 
administrative  assessment  of  civil 
penalties  pursuant  to  section  113(d)(1) 
and  section  205(c)  will  be  governed  by 
EPA’s  Consolidated  Rules  of  Practice  for 
assessing  administrative  penalties,  40 
CFR  part  22,  and  by  supplemental  rules 
relat^  specifically  to  the  section 
113(d)(1)  and  section  205(c) 
administrative  procedures.  This  final 
rule  is  identical  to  the  proposed  rule  that 
EPA  published  in  the  Federal  Register 
on  July  22, 1991. 

EPA  is  taking  this  action  in  response 
to  the  enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  which  authorize 
the  Administrator  to  assess 
administrative  penalties  for  specified 
violations  of  the  CAA.  The  section 
113(d)(1)  penalty  assessments  apply  to 
non-Title  n  violations,  whereas  section 
205(c)  penalty  assessments  apply  to 
Title  II  violations.  The  authority  granted 
to  the  Administrator  to  assess  the 
administrative  penalties  was 
immediately  effective  upon  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  on  November  15, 
1990. 

The  few  public  comments  received 
regarding  the  proposed  rule  were 
generally  favorable,  and  contained  only 
minor  suggested  amendments.  After 
consideration,  EPA  has  decided  not  to 
adopt  any  of  these  amendments,  but  to 
publish  the  final  rule  as  it  was  proposed. 
A  detailed  discussion  of  the  comments 
appears  in  the  Supplemental 
Information  section  below. 

DATES:  Effective  Date:  March  5, 1992. 

Judicial  Review.  Under  CAA  section 
307(b)(1),  judicial  review  of  the  actions 
taken  by  i^is  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  Ae 
U.S.  Court  of  Appeals  for  the  District  of 


Columbia  Circuit  within  60  days  of 
today’s  publication  of  this  rule.  Under 
CAA  section  307(b)(2),  the  procedures 
that  are  the  subject  of  today’s  notice 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA 
using  the  procedures. 

ADDRESSES:  Docket.  Public  Docket  No. 
A-91-37,  containing  materials  relevant 
to  this  rulemaking,  is  available  for 
public  inspection  and  copying  on 
weekdays  between  8:30  a.m.  and  12 
noon,  and  between  1:30  p.m.  and  3:30 
p.m.,  at  EPA’s  Air  Docket,  room  M-1500, 
Waterside  Mall,  401  M  Street,  SW,, 
Washington,  DC  20460.  As  provided  by 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  for  photocopying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  A.  Throwe,  Office  of  Air  and 
Radiation,  Stationary  Source 
Compliance  Division  (EN-341W),  United 
States  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington, 
DC  20460;  telephone  (703)  308-6699. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1990,  the  Clean  Air 
Amendments  of  1990  (CAA 
Amendments),  Public  Law  101-549,  was 
enacted.  Section  113  of  the  CAA,  42 
U.S.C.  7413,  was  amended  to  provide, 
among  other  things,  authority  for  the 
Administrator  to  assess  adniinistrative 
penalties  for  a  wide  variety  of  violations 
of  the  CAA,  excluding  violations  of  title 
n  of  the  Act  The  Administrator  may 
assess  a  penalty  of  up  to  $25,000  per  day 
of  violation,  and  may  seek  up  to  a 
maximum  total  penalty  of  $200,000,  for 
violations  where  the  firot  alleged  date  of 
violation  occurred  no  more  than  12 
months  prior  to  the  initiation  of  the 
administration  action.  Both  the  amount 
of  the  maximum  penalty  sought  and  the 
length  of  the  period  of  alleged  violation 
may  be  increased  by  a  joint 
determination  of  the  Administrator  and 
the  Attorney  General. 

Section  205  of  the  CAA  42  U.S.C. 

7524,  was  amended  to  provide,  among 
other  things,  authority  for  the 
Administrator  to  assess  administrative 
penalties  for  certain  violations  of  Title  n 
of  the  CAA  The  Administrator  may 
assess  an  administrative  penalty  of  up 
to  $25,000  per  day  for  violations  of 
sections  203(a)(2)  and  211(d)  of  the 
CAA  up  to  $25,000  per  offense  for 
violations  of  paragraphs  (1),  (3)(A),  (4) 
and  (5)  of  section  203(a)  and  for 
violations  of  section  213(d],  and  up  to 
$2,500  per  offense  for  violations  of 
section  203(a)(3)(B)  and  for  violations  of 
section  203(a)(3)(A)  by  any  person  other 
than  a  manufacturer  or  dealer.  As  with 
section  113(d),  the  maximum  amoimt 
that  can  be  sought  against  each  violator  ‘ 


in  an  administrative  assessment  is 
$200,000.  There  is  no  corresponding  limit 
relating  to  the  first  alleged  date  of  the 
violation.  The  amount  of  maximum 
penalty  sought  may  be  increased  by  a 
joint  determination  of  the  Administrator 
and  the  Attorney  General. 

The  CAA  Amendments  explicitly 
make  section  113(d)(1)  and  section 
205(c)  penalty  assessments  subject  to  an 
opportunity  for  a  hearing  in  accordance 
with  sections  554  and  556  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  554,  556.  EPA’s  Consolidated 
Rules  of  Practice  ("Consolidated  Rules” 
or  “CROP”),  40  CFR  part  22,  govern  the 
administrative  assessment  of  civil 
penalties  under  other  statutes 
administered  by  EPA  that  are  subject  to 
these  requirements  of  the  APA.  By 
providing  a  common  set  of  procedural 
rules  for  certain  of  EPA’s  administrative 
penalty  programs,  the  Consolidated 
Rules  reduce  paperwork,  inconsistency, 
and  the  burden  on  regulated  entities. 

See  45  FR  24360  (Apr.  9, 1980). 

As  was  proposed  in  July,  EPA  today 
adopts  the  Consolidated  Rules  as  the 
procedural  framework  for 
administrative  penalty  assessments 
imder  section  113(d)(1)  and  section 
205(c)  of  the  CAA.  Using  the 
Consolidated  Rules  will  allow  EPA  to 
implement  the  administrative  penalty 
authority  with  uniform  hearing 
procedures  that  satisfy  the  procedmal 
and  substantive  requirements 
established  by  the  CAA  The  use  of  the 
Consolidated  Rules,  together  with  the 
Supplemental  rules  described  below, 
satisfy  the  hearing  procedures  cmd 
discovery  requirements  of  sections 
113(d)(2)(a)  and  205(c)(1),  and  meet  the 
requirements  of  sections  554  and  556  of 
the  APA. 

In  conjunction  with  the  adoption  of 
the  general  Consolidated  Rules  (CROP 
sections  22.01  through  22.32),  EPA  today 
is  publishing  final  Supplemental  rules 
that  apply  specifically  to  section 
113(d)(1)  and  section  205(c)  penalty 
assessments.  In  particular,  ^A  is 
publishing  a  new  Supplemental  rule, 
CROP  section  22.43,  which  contains 
supplemental  rules  of  practice  for 
administrative  penalty  hearings  imder 
CAA  section  113(d)(l].  EPA  also  is 
amending  CROP  section  22.34,  which 
contains  the  supplemental  practice  rules 
for  administrative  penalty  hearings 
under  CAA  section  205(c].  Hius,  CROP 
section  22.42  provides  supplemental 
practice  rules  for  CAA  administrative 
penalty  hearings  other  than  those  under 
Title  n,  whereas  CROP  section  22.34 
.  provides  supplemental  rules  for  Title  II 
hearings. 
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The  two  Supplemental  rules  include  a 
provision  for  a  30-day  written  notice  of 
the  proposed  order,  and  provisions  for 
administrative  subpoenas  based  on  the 
new  administrative  subpoena  authority 
provided  in  CAA  section  307(a],  42 
U.S.C.  7607(a),  as  amended.  In  addition, 
several  provisions  of  Supplemental  rule 
22.34  have  been  deleted  in  order  to 
conform  it  more  closely  to  new 
Supplemental  rule  22.43. 

Discussion  of  Public  Comments 

As  stated  above,  the  proposed  rule 
was  published  in  the  F^eral  Register  on 
July  22, 1991  with  a  30-day  public 
comment  period.  Three  comment  letters 
were  received  in  response.  The 
comments  were  generally  favorable,  and 
contained  few  specific  suggested 
revisions. 

Two  of  the  suggested  revisions 
constituted  general  amendments  to  the 
Consolidated  Rules.  Specifically,  one 
commentator  suggested  an  amendment 
to  CROP  section  22.18  to  provide  for  the 
referral  of  disputes  to  a  settlement 
referee.  Another  commentator  suggested 
that  CROP  section  22.21(a]  be  amended 
to  provide  for  the  naming  of  the 
presiding  o^icer  no  later  than  the  time 
EPA  files  the  administrative  complaint. 
The  goal  of  this  rulemaking  is  to  adapt 
the  Consolidated  Rules  to  provide 
procedures  for  CAA  administrative 
penalty  hearings,  without  otherwise 
altering  the  Consolidated  Rules.  This  is 
particularly  appropriate  given  that  the 
Consolidated  Rules  provide  the 
administrative  hearing  procedures  for 
numerous  environmental  statutes  other 
than  the  CAA.  The  commentators  made 
no  showing  that  proceedings  under  the 
CAA  uniquely  called  for  these  revisions; 
instead,  the  comments  were  in  the 
nature  of  general  revisions  to  the 
Consolidated  Rules.  Therefore,  the  two 
suggested  general  amendments  go 
beyond  the  scope  of  this  rulemaking. 

The  remaining  two  suggested 
revisions  were  to  proposed  section 
22.43,  the  Supplemental  rule  governing 
administrative  penalty  hearings 
pursuant  to  CAA  section  113(d](2]  (that 
is,  hearings  for  violations  of  foe  CAA 
other  than  violations  of  Title  II).  One 
commentator  suggested  that  proposed 
section  22.43(b)(2)  be  amended  to 
provide  that  “any  answer  to  foe 
complaint  must  be  filed  *  *  *  within 
thirty  (30)  days  after  service  of  foe 
complaint  is  complete."  (Proposed 
section  22.43(b)(2)  did  not  include  foe 
phrase  “is  complete”.)  It  was  unclear  to 
foe  commentator  whether  EPA  intended 
to  follow  foe  general  CROP  rule  for 
determining  when  service  of  foe 
complaint  is  complete,  and  foe 


commentator  suggested  foe  amendment 
as  a  clarification. 

The  reference  to  the  “service  of  the 
complaint”  in  proposed  section 
22.43(b)(2)  is  identical  to  foe  “service  of 
foe  complaint"  language  used  in  CROP 
section  22.15(a),  foe  general  CROP 
provision  dealing  with  answers  to  foe 
complaint.  Under  both  provisions,  CROP 
section  22.07(c)  governs  when  service  of 
foe  complaint  is  complete.  Section 
22.07(c)  provides,  among  other  things, 
that  “(sjervice  of  foe  complaint  is 
complete  when  the  return  receipt  is 
signed.”  The  proposed  language  in 
section  22.43(b)(2)  does  not,  and  is  not 
intended,  to  carve  out  an  exception  to 
CROP  section  22.07(c),  EPA  believes 
that  foe  proposed  language  is  clear,  and 
that  no  additional  amendment  is 
necessary. 

Finally,  one  commentator  suggested 
that  proposed  section  22.43  be  amended 
to  require  that  EPA  consult  with  foe 
State  in  which  foe  alleged  violation 
occurred  prior  to  foe  issuance  of  a  final 
penalty  order.  The  commentator  offered 
foe  amendment  as  a  method  of 
providing  for  federal/ State  coordination 
on  CAA  enforcement  actions,  and 
referenced  a  similar  “consultation  with 
states"  provision  in  Supplemental  rule 
22.38,  which  governs  Class  II 
administrative  penalties  under  foe  Clean 
Water  Act  (CWA). 

EPA  is  committed  to  close  cooperation 
and  coordination  with  foe  States  on 
enforcing  foe  Clean  Air  Act.  Following 
long-standing  EPA  policy,  EPA's 
Regional  Offices  have  for  years  met 
wifo  their  respective  States  once  every 
month  to  coordinate  CAA  enforcement. 
This  level  of  voluntary  coordination  far 
exceeds  foe  coordination  which  results 
from  foe  mandatory  requirement  of  foe 
CWA  Supplemental  Rule.  (The 
coordination  requirement  found  in  foe 
CWA  Supplemental  rule  results  from  a 
specific  CWA  statutory  requirement  set 
out  in  CWA  section  309(g)(1),  33  U.S.C. 
1319(g)(1);  foe  CAA  contains  no  such 
statutory  requirement.) 

Voluntary  CAA  enforcement 
coordination  is  particularly  appropriate 
because  in  many  contexts  mandatory 
consultation  wifo  foe  States  would  be 
unnecessary,  and  would  create 
additional  work  for  EPA  and  State 
enforcement  personnel.  In  many 
instances,  a  State  will  refer  CAA 
violations  to  EPA  for  enforcement 
action — in  these  circumstances,  further 
consultations  between  foe  State  and 
EPA  over  whether  to  bring  foe  action 
would  be  unnecessary  and  redundant. 
For  certain  CAA  programs,  such  as 
cholorofluorocarbon  imports  and  foe 
servicing  of  motor  vehicle  air 


conditioners,  the  States  have  no 
enforcement  authority.  Also,  EPA  is  foe 
sole  CAA  enforcement  authority 
whenever  a  State  has  not  been 
delegated  enforcement  authority. 
Mandatory  consultation  wifo  foe  States 
in  these  circiunstances  would  only 
create  unnecessary  burdens  on  both 
EPA  and  the  States. 

In  sum,  foe  extensive  level  of 
volimtary  coordination  between  EPA 
and  the  States  makes  it  unnecessary  to 
establish  an  additional  mandatory 
coordination  requirement  for  foe  CAA. 

In  addition,  a  mandatory  requirement 
would  oftentimes  force  EPA  and  the 
States  into  needless  consultations  that 
would  create  unnecessary  burdens  on 
both  EPA  and  State  personnel. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  through  612,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaldng  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment, 
a  regulatory  flexibility  analysis  which 
describes  foe  impact  of  foe  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
such  circumstances,  a  regulatory 
flexibility  analysis  is  not  required. 

The  expected  impact  of  this  final  rule 
on  small  entities  is  negligible.  The  rule 
codifies  already  existing  statutory 
provisions  and  is  procedural.  Thus,  it 
does  not  impose  additional  regulatory 
requirements  on  small  entities. 

Accordingly,  1  hereby  certify  that 
these  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  These 
regulations,  therefore,  do  not  require  a 
regulatory  flexibility  analysis. 

Executive  Order  No.  12291 

Under  Executive  Order  12291,  foe 
Agency  must  judge  whether  a  regulation 
is  "major”  and  thus  subject  to  foe 
requirement  to  prepare  a  Regulatory 
Impact  Analysis.  The  rule  published 
today  is  not  major  because  the  rule  does 
not  result  in  an  effect  on  foe  economy  of 
$100  million  or  more,  does  not  result  in 
increased  costs  or  prices,  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  and  innovation,  and  does 
not  significantly  disrupt  domestic  or 
export  markets.  Therefore  foe  Agency 
did  not  prepare  a  Regulatory  Impact 
Analysis  under  foe  Executive  Order. 
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This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  No.  12291. 

Paperwork  Reduction  Act 

The  rule  published  today  does  not 
contain  any  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501,  et  seq.). 

List  of  Subjects  in  40  CFR  Part  22 

Administrative  practice  and 
procedures,  Air  pollution  control. 
Environmental  protection.  Penalties. 

Dated:  January  28, 1992. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  22  is  amended  as 
follows: 

PART  22— [AMENDED] 

1.  The  authority  citation  for  part  22  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  2615;  42  U.S.C.  7413(d), 
7524(c),  7545(d).  7547(d),  7601  and  7607(a):  7 
U.S.C.  136(1)  and  (m);  33  U.S.C.  1319, 1415  and 
1418;  42  U.S.C.  6912, 6928  and  6991(e);  42 
U.S.C.  9609;  42  U.S.C.  11045. 

2.  Section  22.01  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  22.01  Scope  of  these  rules. 

(a)  *  *  * 

(2)  The  assessment  of  any 
administrative  penalty  imder  sections 
113(d)(1),  205(c),  211(d)  and  213(d)  of  the 
Clean  Air  Act,  as  amended  (CAA)  (42 
U.S.C.  7413(d)(1),  7524(c),  7545(d)  and 
7547(d)). 

***** 

3.  Section  22.34  is  revised  to  read  as 
follows: 

S  22.34  Supplemental  rules  of  practice 
governing  the  administrative  assessment 
of  dvll  penalties  under  Title  II  of  the  Clean 
Air  Act 

(a)  Scope  of  these  Supplemental  rules. 
These  Supplemental  rules  shall  govern, 
in  conjunction  with  the  preceding 
Consolidated  Rules  of  Practice  (40  CFR 


part  22),  all  proceedings  to  assess  a  civil 
penalty  conducted  under  sections  205(c), 
211(d),  and  213(d)  of  the  Clean  Air  Act, 
as  amended  (42  U.S.C.  7524(c),  7545(d), 
and  7547(d)).  Where  inconsistencies 
exist  between  these  Supplemental  rules 
and  the  Consolidated  Rules  (§S  22.01 
through  22.32),  these  Supplemental  rules 
shall  apply. 

(b)  Issuance  of  Notice.  (1)  Prior  to  the 
issuance  of  an  administrative  penalty 
order  assessing  a  civil  penalty,  the 
person  to  whom  the  order  is  to  be  issued 
shall  be  given  written  notice  of  the  " 
proposed  issuance  of  the  order.  Such 
notice  shall  be  provided  by  the  issuance 
of  a  complaint  pursuant  to  S  22.13  of  the 
Consolidated  Rules  of  Practice. 

(2)  Notwithstanding  |  22.15(a),  any 
answer  to  the  complaint  must  be  filed 
with  the  Hearing  Clerk  within  thirty  (30) 
days  after  service  of  the  complaint. 

(c)  Subpoenas.  (1)  The  attendance  of 
witnesses  or  the  production  of 
documentary  evidence  may  be  reqiiired 
by  subpoena.  The  Presiding  Officer  may 
grant  a  request  for  a  subpoena  upon  a 
showing  oi; 

(1)  The  groimds  and  necessity  therefor, 
and 

(ii)  The  materiality  and  relevancy  of 
the  evidence  to  be  adduced. 

Requests  for  the  production  of 
documents  shall  describe  with 
specificity  the  documents  sought. 

(2)  Subpoenas  shall  be  served  in 
accordance  with  §  22.05(b)(1)  of  the 
Consolidated  Rules  of  Practice. 

(3)  Witnesses  summoned  before  the 
Presiding  Officer  shall  be  paid  the  same 
fees  and  mileage  that  are  paid  in  the 
courts  of  the  United  States.  Fees  shall  be 
paid  by  the  party  at  whose  instance  the 
witness  appears.  Where  a  witness 
appears  pursuant  to  a  request  initiated 
by  the  Presiding  Officer,  fees  shall  be 
paid  by  EPA. 

4.  A  new  $  22.43  is  added  to  read  as 
follows: 

§  22.43  Supplemental  rules  of  practice 
governing  the  administrative  assessment 
of  dvll  penalties  under  Section  1 13(dK1)  of 
the  Cleim  Air  Act 

(a)  Scope  of  these  Supplemental  rules. 
These  Supplemental  rules  shall  govern. 


in  conjunction  with  the  preceding 
Consolidated  Rules  of  Ftactice  (40  CFR 
part  22),  all  proceedings  to  assess  a  civil 
penalty  conducted  under  section 
113(d)(1)  of  the  Clean  Air  Act  (42  U.S.C. 
7413(d)(1)).  Where  inconsistencies  exist 
between  these  Supplemental  rules  and 
the  Consolidated  Rules  (S§  22.01  through 
22.32),  these  Supplemental  rules  shall 
apply. 

(b)  Issuance  of  Notice.  (1)  Prior  to  the 
issuance  of  an  administrative  penalty 
order  assessing  a  civil  penalty,  the 
person  to  whom  the  order  is  to  be  issued 
shall  be  given  written  notice  of  the 
proposed  issuance  of  the  order.  Such 
notice  shall  be  provided  by  the  issuance 
of  a  complaint  pursuant  to  §  22.13  of  the 
Consolidated  Rules  of  Practice. 

(2)  Notwithstanding  §  22.15(a),  any 
answer  to  the  complaint  must  be  filed 
with  the  Regional  Hearing  Clerk  within 
thirty  (30)  days  after  service  of  the 
complaint. 

(c)  Subpoenas.  (1)  The  attendance  of 
witnesses  or  the  production  of 
documentary  evidence  may  be  required 
by  subpoena.  The  Presiding  Officer  may 
grant  a  request  for  a  subpoena  upon  a 
showing  of; 

(1)  The  grounds  and  necessity  therefor, 
and 

(ii)  The  materiality  and  relevancy  of 
the  evidence  to  be  adduced. 

Requests  for  the  production  of 
documents  shall  describe  with 
specificity  the  documents  sought. 

(2)  Subpoenas  shall  be  served  in 
accordance  with  §  22.05(b)(1)  of  the 
Consolidated  Rules  of  Practice. 

(3)  Witnesses  summoned  before  the 
Presiding  Officer  shall  be  paid  the  same 
fees  and  mileage  that  6ure  paid  in  the 
courts  of  the  United  States.  Fees  shall  be 
paid  by  the  party  at  whose  instance  the 
witness  appears.  Where  a  witness 
appears  pursuant  to  a  request  initiated 
by  the  Presiding  Officer,  fees  shall  be 
paid  by  EPA. 
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